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least in situations where it is the fact
that:

(a) The amount of the prize has no re-
lation to the earnings of the employee
at his job but is rather geared to the
value to the company of the suggestion
which is submitted; and

(b) The prize represents a bona fide
award for a suggestion which is the re-
sult of additional effort or ingenuity
unrelated to and outside the scope of
the usual and customary duties of any
employee of the class eligible to par-
ticipate and the prize is not used as a
substitute for wages; and

(c) No employee is required or spe-
cifically urged to participate in the
suggestion system plan or led to be-
lieve that he will not merit promotion
or advancement (or retention of his ex-
isting job) unless he submits sugges-
tions; and

(d) The invitation to employees to
submit suggestions is general in nature
and no specific assignment is outlined
to employees (either as individuals or
as a group) to work on or develop; and

(e) There is no time limit during
which suggestions must be submitted;
and

(f) The employer has, prior to the
submission of the suggestion by an em-
ployee, no notice or knowledge of the
fact that an employee is working on
the preparation of a suggestion under
circumstances indicating that the com-
pany approved the task and the sched-
ule of work undertaken by the em-
ployee.

Subpart E—Exceptions From the
Regular Rate Principles

COMPUTING OVERTIME PAY ON AN
““ESTABLISHED’’ RATE

§778.400 The provisions of section
7(9)(3) of the Act.

Section 7(g)(3) of the Act provides the
following exception from the provi-
sions of section 7(a):

(9) No employer shall be deemed to have
violated subsection (a) by employing any
employee for a workweek in excess of the
maximum workweek applicable to such em-
ployee under such subsection if, pursuant to
an agreement or understanding arrived at
between the employer and the employee be-
fore performance of the work, the amount
paid to the employee for the number of hours

§778.402

worked by him in such workweek in excess
of the maximum workweek applicable to
such employee under such subsection:

(3) is computed at a rate not less than one
and one-half times the rate established by
such agreement or understanding as the
basic rate to be used in computing overtime
compensation thereunder: Provided, That the
rate so established shall be authorized by
regulation by the Secretary of Labor as
being substantially equivalent to the aver-
age hourly earnings of the employee, exclu-
sive of overtime premiums, in the particular
work over a representative period of time;
and if (1) the employee’s average hourly
earnings for the workweek exclusive of pay-
ments described in paragraphs (1) through (7)
of subsection (e) are not less than the mini-
mum hourly rate required by applicable law,
and (ii) extra overtime compensation is prop-
erly computed and paid on other forms of ad-
ditional pay required to be included in com-
puting the regular rate.

§778.401 Regulations issued under
section 7(g)(3).

Regulations issued pursuant to sec-
tion 7(g) (3) of the Act are published as
Part 548 of this chapter. Payments
made in conformance with these regu-
lations satisfy the overtime pay re-
quirements of the Act.

GUARANTEED COMPENSATION WHICH
INCLUDES OVERTIME PAY

§778.402 The statutory exception pro-
vided by section 7(f) of the Act.

Section 7(f) of the Act provides the
following exception from the provi-
sions of section 7(a):

(f) No employer shall be deemed to have
violated subsection (a) by employing any
employee for a workweek in excess of the
maximum workweek applicable to such em-
ployee under subsection (a) if such employee
is employed pursuant to a bona fide individ-
ual contract, or pursuant to an agreement
made as a result of collective bargaining by
representatives of employees, if the duties of
such employee necessitate irregular hours of
work, and the contract or agreement (1)
specifies a regular rate of pay of not less
than the minimum hourly rate provided in
subsection (a) or (b) of section 6 (whichever
may be applicable) and compensation at not
less than one and one-half times such rate
for all hours worked in excess of such maxi-
mum workweek, and (2) provides a weekly
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§778.403

guaranty of pay for not more than 60 hours
based on the rates so specified.

§778.403 Constant pay for varying
workweeks including overtime is
not permitted except as specified in
section 7(f).

Section 7(f) is the only provision of
the Act which allows an employer to
pay the same total compensation each
week to an employee who works over-
time and whose hours of work vary
from week to week. (See in this con-
nection the discussion in 8§778.207,
778.321-778.329, and 778.308-778.315.) Un-
less the pay arrangements in a particu-
lar situation meet the requirements of
section 7(f) as set forth, all the com-
pensation received by the employee
under a guaranteed pay plan is in-
cluded in his regular rate and no part
of such guaranteed pay may be credited
toward overtime compensation due
under the Act. Section 7(f) is an exemp-
tion from the overtime provisions of
the Act. No employer will be exempt
from the duty of computing overtime
compensation for an employee under
section 7(a) unless the employee is paid
pursuant to a plan which actually
meets all the requirements of the ex-
emption. These requirements will be
discussed separately in the ensuing sec-
tions.

§778.404 Purposes of exemption.

The exception to the requirements of
section 7(a) provided by section 7(f) of
the Act is designed to provide a means
whereby the employer of an employee
whose duties necessitate irregular
hours of work and whose total wages if
computed solely on an hourly rate
basis would of necessity vary widely
from week to week, may guarantee the
payment, week-in, week-out, of at least
a fixed amount based on his regular
hourly rate. Section 7(f) was proposed
and enacted in 1949 with the stated pur-
pose of giving express statutory valid-
ity, subject to prescribed limitations,
to a judicial ‘“‘gloss on the Act” by
which an exception to the usual rule as
to the actual regular rate had been rec-
ognized by a closely divided Supreme
Court as permissible with respect to
employment in such situations under
so-called “Belo” contracts. See
McComb v. Utica Knitting Co., 164 F. 2d
670, rehearing denied 164 F. 2d 678 (C.A.

29 CFR Ch. V (7-1-98 Edition)

2); Walling v. A. H. Belo Co., 316 U.S. 624;
Walling v. Halliburton Oil Well Cement-
ing Co., 331 U.S. 17; 95 Cong. Rec. 11893,
12365, 14938, A2396, A5233, A5476. Such a
contract affords to the employee the
security of a regular weekly income
and benefits the employer by enabling
him to anticipate and control in ad-
vance at least some part of his labor
costs. A guaranteed wage plan also pro-
vides a means of limiting overtime
computation costs so that wide leeway
is provided for working employees
overtime without increasing the cost
to the employer, which he would other-
wise incur under the Act for working
employees in excess of the statutory
maximum hours standard. Recognizing
both the inherent advantages and dis-
advantages of guaranteed wage plans,
when viewed in this light, Congress
sought to strike a balance between
them which would, on the one hand,
provide a feasible method of guarantee-
ing pay to employees who needed this
protection without, on the other hand,
nullifying the overtime requirements
of the Act. The provisions of section
7(f) set forth the conditions under
which, in the view of Congress, this
may be done. Plans which do not meet
these conditions were not thought to
provide sufficient advantage to the em-
ployee to justify Congress in relieving
employers of the overtime liability sec-
tion 7(a).

§778.405 What types of employees are
affected.

The type of employment agreement
permitted under section 7(f) can be
made only with (or by his representa-
tives on behalf of) an employee whose
“‘duties * * * necessitate irregular
hours of work.”” It is clear that no con-
tract made with an employee who
works a regularly scheduled workweek
or whose schedule involves alternating
fixed workweeks will qualify under this
subsection. Even if an employee does in
fact work a variable workweek, the
question must still be asked whether
his duties necessitate irregular hours
of work. The subsection is not designed
to apply in a situation where the hours
of work vary from week to week at the
discretion of the employer or the em-
ployee, nor to a situation where the
employee works an irregular number of
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